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PETITION and COMPLAINT , 
| | 5 


O F 
ALEXANDER COPLAND of Collieſton, 


Humbiy ſheweth, * TR . | 
HAT by a ſtatute of the 16th of his late Majeſty, 
by entitled * An act to explain and amend the laws toueh- 
| ing the elections of members to ſerve for the com- 
*mons in parliament for that part of Great Britain called 
* Scotland, and to reſtrain the partiality, and regulate the 
conduct of returning officers at fuch elections, ' it is, inter alia, 
enacted, Thar if, at any Michaelmas-mecting, or meeting 
for election, any perſon claiming to be 108 A 


ed ſhall, by 
judgment of the freeholders, be refuſed to be admitted ; or, 
if any perſon who ſtood upon the roll ſhall, by like judg- 
ment, be ſtruck off, or left out of the roll, it ſhall, and may 
* be lawful for him or them who is ſo refuſed to be _— 

| A | | red, 


620 

* ted, or whoſe name is ſo ſtruck off or left out of the rol! 
to apply (fo as ſuch application be made within four calendar 
© months after their being ſo refuſed, ſtruck off, or left out 
by ſummary complaint to the court of ſeſſion, who ſhall 
* grant a warrant for ſummoning the perſon or perſons upon 
* whoſe objection or objections he was refuſed to be admitted, 
* or was ſtruck off or left out, as aforeſaid, upon thirty days 
notice to anſwer, and ſhai] proceed to hear and determine in 
* a ſummary way on ſuch complaint.“ | 


The complainer, under the authority of this clauſe of the 


ſtatute, applies to your Lordſhips for redreſs of a judgment 
pronounced by the frecholders of the county of Dumfries at 
their Michaelmas- meeting held on the 2d of October laſt, re- 
lative to a claim for inrolment entered by the complain= 
er. 

The complainer was many years ago inrolled in the roll of 
freeholders for the county of Dumfries, as proprietor of cer- 
rain lands lying within that county; but, having lately ex- 
pede new titles of theſe and ſundry other lands belonging to 
him within that county ; and having given off a part of the 
lands contained in thoſe title-deeds to his eldeſt fon, he was 
adviſed to enter a claim for a new inrolment, which he regu- 
larly did upwards of two months preceeding the Michaclmas- 
meeting for that county, „ 

At the Michaelmas-meeting there was produced in ſupport 
of his claim, 5 | = 

1, A charter of reſignation under the Great Seal, dated 7th 
Auguſt, and ſealed 24th of that month 176, in favour of him- 
ſelf and his heirs therein mentioned, containing, inter alia, the 
two merk land and half-merk land of old extent of Collieſton, 
the half-merk land of Largs, the twenty-ſhilling land of Nether 
Whiteſide alias Nethertown and Gibbiſton; with the teinds 
great and ſmall, parſonage and vicarage, of the ſaid whole 
lands, lying in the pariſh of Dunſcore and ſheriffdom of Dum- 


fries ; and ſicklike all and whole the four-pound land of _ 
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wood, Ronaldſtown, and Barſcotland, of old extent, containing 
the lands of Ronaldſtown and Blackwoodfoot, Cubterſton, 
Barhill, Mid-blackwood, Crylſton, Blackwoodhead, Glenhead, 
Cool, and Hillend, with houſes and whole woods, and grow- 
ing timber upon the ſaid lands, and ſalmon-ſiſhing in the wa- 
ter of Nith, at all the parts where the ſaid lands lie contigu- 
ous to the ſaid water, with the pertinents, formerly lying in 
the pariſh of Hollywood, now of Keir, and ſhire of Daafries ; 
s alſo the corn mill of Cappenoch, commonly called the Keir- 
mll, with the aſtricted multures of the ſame out of all and 

haill the lands in the pariſh of Keir above the Steil-burn. 
2do, Inſtrument of ſeiſin following upon this charter in fa- 
yours of the complainer, dated 21ſt September 1769, and re- 
giſtred in the particular regiſter of ſeiſines for the ſhire of 

Dumfries 29th of the ſame month. 

- 2tio, A certificate, dated July 26. 1770, under the hands of the 
derk of the commiſſioners of ſupply forthe county of Dumfries, 
bearing, That the lands aftermentioned, which all lie within 
(the ſaid ſhire of Dumfries, ſtand valued in the valuation-book 
at the particular ſums herein aftermentioned, and do all pay the 
land-tax, and bear public burdens, according to theſe valua- 
tions, Viz. the two-merk land of Collieſton and Larg, lying 
in the pariſh of Dunſcore, 180 merks. Tem, the twenty- 
ſhilling land of Netherton in the ſame pariſh, 75 merks Item, 
the Blackwoods, the Keir-mill, with the feu-duty, lying in 
' the pariſh of Keir, 600 merks.” So that the whole lands 
the complainer craved*to be inrolled on ſtand valued at 855 
merks. This certificate of the clerk was corroborated and au- 
thenticated by a certificate of fame date under the hand of three 
of the commiſſioners of ſupply for the county of Dumfries. 
The complainer's claim and theſetitle deeds being laid before 
the meeting, it was objected by John Buſhby writer in Dum- 
fries, one of the ſreehoiders, «* That the ſeiſine is declared 
null and void by act of ſederunt of the court of ſeſſion, da- 
ted 17th January 1756, in regard it is written bookways, 
ö | * and 
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and not marked on every page by the number firſt, ſecong. 
&c. as directed by that act; at the ſame time he obſerved, 
for his own part, he would not inſiſt on the objection, if the 
meet ing thought proper to inroll Mr Copland.” To this, it 
was anſwered on the part of the complainer, That the ſei- 
« fine conſiſts only of three pages, and that it is numerically 


© marked on the ſecond and third pages, and the ſeiſine itſeif g 


< mentions in the end the number of piges of which it conſiſts, 
© and this is alſo mentioned in the notary's docket; and there 
fore the ſpirit and intendment of the law is 1mplenented,” 
To which the ſaid Mr Buſhby replied, * There is no number 
either in figures or writing on the firſt page; conſequently 
© the act which requires firſt, fecond, &c. being wrote, is not 
© fulfiiled, and the ſciſine muſt be held to be null and void.” 
The meeting conſiſted of eight members, four voted for 
ſuſtaining the objection to the inrollment of the complainer, 
and four voted for repelling that objection ; but it carried 


the preles's caſting vote, to ſuſtain the objection, ſo that the | 


complainer was not inrolled. A proteſt was entered in his 
name agaiaſt the determination of the meeting, and he now 


applies ro your Lor dſhips for redrefs, in terms of the ſtatute 


above recited. 


The objection made to the inrollment of the complainer |} 
reſolves into a very ſhort and ſimple point of law, viz. Whe- 
ther it is a ſufficient objection to any ſeiſine wrote bookways, | 
that it wants an unite on the fiſt page, though every ſuble- F 


quent page is numbered, though ihelait page concludes with 


theſe words: * Teſtibus ad prat miſfa ut ſuper banc et duas 
s praccedentes paginas pargamene ſcripta ſunt ;? and although *? 
the notary's docguet in the end bears the number of pages of 
which it conſiſts? for it does fo in the preſent caſe, as it 


contains the following words: * Ideoque hoc praeſens publi- 


cum initrumentom, partim manu aliena, partim manu mea, 
-* ſuper hanc et duas praccedentes paginas fideliter ſcriptun; 
* exinde conteci,” &c, The pages ſecond and third ate mark- 


ed with figures, expreſſing them to be ſuch; but che firſt page, 
which begins with the ſolemn initial words of the ſeiſine, IN 


per 


1 


prI NOMINE, AMEN, Wrote in larger characters than the 
reſt, happens to have no number prefixed; and, on the 4th 
page, the keeper of the record atteſts, that the ſeiſine was 
yrote on the three preceeding pages. 

The complainer does, with all ſubmiſſion, contend, that no 
EW whatever declares ſuch a ſeiſine to be null, but that, on 
the contrary, the whole ſpirit of the laws, relative to this 
ſubje&t, tend to ſupport the preſent ſeiſine, which is checked 
in ſuch a manner, that there is not the leaſt poſſibility of ah- 
ſtracting the firſt page, and inſerting another in place of it ; 
and thefe checks are fo ſtrong, that the numbering the firſt 
page, and as many additional checks as could be | devited, 
yould not give the leaſt additional ſecurity againſt ſuch a 
manoeuvre, | 

The firſt law authoriſing ſeiſines to be wrote bookways, is 
the ſtatute 1686, ch. 17, which ſeems to have been rendered 
neceſſary by the 22d act of the preceeding parliament, introduce- 
ing tailzies in their preſent form; in conſequence whereof, a 
great many things came to be inſerted in ſome inſtruments of 
ſeiſine, beſides what had formerly been inſerted, The ſtature 
itlelf is in the following words: Our Soverein Lord taking 
« jnto his conſideration that ſcifines do extend to great length 
by reaſon of inſerting and repeating of the whole proviſions 
( of the charter therein; therefore his Majeſty, with advice 
and conſent of his eſtates of parliament, for the more eaſy 
«and commodious peruſal thereof, ſtatutes and ordains, that 
© jt ſhall be lawful for parties, if they think fit, to cauſe write 
* and extend their ſeiſines by way of book, the atteſtation of 
the notar condeicending upon the number of the leaves of 
the book, and each leaf being ſigned by the notar and wit- 
« nefles, to the giving of the ſeiſine, and ratifies all ſeiſines al- 
© ready written by way of book, by warrant of his Majeſty's 


privy council,” 

After this act was paſſed for ſeveral years, a ſeiſine was the 
only document in tke law of Scotland, which could be wrote 
bookways, and your Lordſhips will obſerve what are the re- 


quiſites 


„ 


quiſites to give it force and effect when wrote in that form, th 0 0. 
are only two, viz. that the docquet of the notar ſhall atteſt ite 
the number of the leaves of the book. and that each leat hall MY fl! 
be ſigned by the notar and witneſſes, The law is content with MY wa 
requiring a ſufficient fecurity againſt forgery or interpolation. 1 
and, as ſuch a ſecurity is got by one fide of a leaf only being il «i 
ſufficiently aſcertained to be a part of the ſeiſine, and the Nee 
number of leaves being mentioned in the docquet of the no. e 
tary, as it is impoſſible to abſtract one fide of a leaf, and in. en 
terpolate another without a total razure and ſuperiadution, 10 
which no ſigning or numbering can prevent, The law requires : J « 
no more than that one ſide of the leaf only ſhould be ſigned, MM *v 
and the number of leaves. condeſcended upon in the notary's MF «7 
docquet. It does not require that each page ſhould be ſign- *: 
ed by the notary and witneffes, or that the number of pages A *t 
ſhould be expreſſed in the docguet ; far leſs does it require that t 
the pages ſhould be numbered ſeriatim, a thing it does rot de- 1 *t 
mand even with reſpect to the leaves. = 
Every thing required by the ſtature is complied with in the MY << 
ſeiſine in queſtion ; and the ſeiſine even goes further than the MI *i 
law requires; for the docqeut mentions not only the number of I *1 
leaves, but the number of pages of which the ſeiſine conſiſts; MY *: 
z and not only every leaf, but every page, is ſigned by the no- MY *r 
tary and witneſſes; nay, what is more, the clerk and keeper FF 1 
of the regiſter of ſeiſines where it is regiſtered hath marked t 
on every page that it is regiſtered, and ſubſcribes his name, J 
The complainer does humbly apprehend, that his ſeiſine being ⁵⁶ 
agreeable to the Katute above recited, and having very re- . 
quiſite pointed out by it, is a legal ſeiſine, and ought to be FF by 
ecffectual, joined with the charter as a compleat infeftment in to 
i | every reſpect ; for he apprehends, that this is the only law re- an 
lative to the formalicics and ſolemnities of ſeiſines wrote book- st 
ways, which has not been altered or receded from by any po- fl 
ſterior act. He knows that the ſtatute 1696, chap. 15. will . 


probably be quoted againſt him on this point; but he ſubmits ch 


to 


3 
0 vour Lordſhips, that, upon a fair conſtruction of that ſtatute, 
jtcannot be conſidered as relative to ſeiſines at all The ſtatute it- 
{elf is intitled, *Act allowing ſecurities, Oc. to be written book- 
ways, and is conceived in the following words: Our Sovereign 
Lord. underſtanding the great trouble and inconveniency the 
«Jjieges are put to in finding out of clauſes and paſſages in long 
contracts, decreets, diſpoſitions, extra-. ks, tranſumpts, and other 
ſecurities conſiſting of many ſheets battered together, which 
«muſt be either folded or rolled up, doth, for remeid there- 
«of, with advice and conſent of the eſtates of parliament, ſta- 
{tute and ordain, | hat it ſhall be free hereafter for any perſon 
«who hath. any contract, decreet, diſpoſition, or other ſecu- 
*rity above mentioned, to write, to chuſe whether he will have 
«the fame written in ſheets bartered together as formerly, or 
to have them written by way of book, in leafs of paper ei- 
«ther in folio or quarto. Providing, That, if they be written 
bock ways, every page be marked by the number, firſt, ſecond, 
'&; and ſigned as the margines were before; and that the 
end of the laſt page make mention, how many pages are there- 
ein contained, in which page only witneſſes are to ſign in 
«writs and ſecurities, where witneſles. are required by law; 
end which writs and ſecurities being written bookways, 
' marked and ſigned, as ſaid is, his Majeſty, with conſent fore- 
«*faid, declares to be as valid and formal as if they were writ- 
(ten on ſeveral ſheets battered together and ſigned on the 
margin, according to the preſent cuſtom,” 
| Reſpecting this ſtature, it deſerves to be remarked, in the 
firſt place, That it was nowavs neceſſary as to ſeiſines, which, 
by the ſtatute already recited, were, ten years before, allowed 
ſo be wrote bookways; and accordingly a ſeiſine is not 
among the deeds. which are expreſsly mentioned in this 
ſtatute: In the ſecond place, the deſcription of the deeds, 
which, by this ſtatute, are allowed to be wrote bookways, 
will by no means apply to a ſeiſin. The deeds to which 
this Karure applies are called ſecurities, which, it is well known, 
8 a 


„ 


a ſeiſine is not, being no other than a notorial atteſtation of the 
fact, that infeftwent was given in the way and manner therein 
ſer forth, and conſequently is an evident or document, but not 
a ſecurity. Neither will the further deſcription of theſe ſe. 
curities tally with a ſeiſine; they are ſaid ro be ſuch as con. 
ſiſted of many ſheets battered rogether, which muſt be eithe; 
folded or rolled up, Now it is well known that ſcifines are, 
ahd always have been extended upon parchment, which could 
not be treated in the way here mentioned; anJ therefore the 
very differentia ſpecifica, in the definition of the deeds to which 
the ſtature extends, excludes ſeiſines. The ſtatute goes on 
all along in the ſame idea, It allows the perſon, under whoſe 


5 
direction the deeds therein mentioned are to be extended to 


chuſe, whether he will have the ſame written in ſheets batter. 
ed together as formerly, or to have them written by way of 


book; ſo that, with all ſubmiſſion, it is apprehended this ſta- 
tute cannot, by any juſt conſtruction, be applied to an inſtru. 
ment of ſeiſine. EO 55 


It is a queſtion of no ſmall importance, whether this ſta- 


tute extends to ſeiſines or not; for, if it does extend to ſeiſines, 
then the act 1686 is totally repealed by it; for, as this act re- 
quires, that witneſſes ſnould ſign on the laſt page of the deed 
only, the capital check with reſpect to ſeiſines, written book. 
ways, impoſed by the act 1686, viz. that the witneſſes ſhould 


ſign every leaf, is totally taken away, and a much more feeble 3 


check impoſed in its place, viz. that of numbering the pages, 


The neceſſity likeways of mentioning the number of leaves in 


the notary's docquet is alſo ſuperſeded, and a feebler check 
ſubſtituted in place of that, viz. mentioning the number of 


Pages ia the end of the laſt page, without any particular at- 
tention to this being done in the notary's docquet, or elſe- 


where; but practice, and the deciſions of your Lordſhips, have 


ſhown, thatthe ſtature 1686, is ſtil] in full force; from which this 8 
direct conſequence follows, that the ſtatute 1696 does not fe- 


Tue | | 
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late to ſeiſines. 


4 ©» a 


„ 
The act of ſederunt of your Lordſhips, dated 17 January 


1756, does indeed require that ſeiſines wrote book-ways 
ſhould be executed in the terms of the ſtature 1696, Thar 
14, ſo far as relates to this matter, is in the following words: 
The Lords of Council and Seſſion, having taken ro th.ir 
« conſideration, Thar, by the 15th act of the parliament of 
Scotland held in the 1696, intitled, an act allowing fecu- 
« rities, &c. to be written bookways, it is, amons other 
things, enacted, That, in all ſecurities written bo k ways, 
« every page be marked by the number firſt, ſecond, &c. 
and that the end of the laſt page make mention how many 
« pages are therein contained. And whereas by the 16 att of 
« the parliament of Scotland, held in the year 1617, intitled, 
« Anent the regiſtration of reverſions, ſeiſines, and other writs, 
« jt is, among other things, enacted, that the keepers of the 
( regiſter,s thereby appointed, ſhall engroſs the whole body 
« of the writs preſented to them, to be regiſtrate in the ſaid 
« regiſters, under the pain of deprivation of the Clerk of his 
place and ſervice; notwithſtanding whereof, many notaries, 
(in extending inſtruments of feifine, which have been written 
© book-ways, ſince the date of the foreſaid act of parliament, 
© 1696, have neglected ro mark every page, by the number 
' firſt, ſecond, &c, and have omitted at the end of the 
| laſt page, to make mention how many pages there are con- 
tained in the ſeiſine, and which ſeiſine the Lords have been 
in uſe to ſuſtain, in reſpect of the practice aforeſaid. But, as 
they are reſolved to put a ſtop to ſuch erroneous practice, 
jn time coming, they hereby appoint the regulation, con- 
* rained in the foreſaid act of parliament, 1696, to be punc- 
tually obſerved in all time coming; and that every inſtru- 
ment of ſeiſine, written book ways, from and after 12 June 
« next, 1756, hall have every page, marked by the number 
« firſt, ſecond, third, &, and that the notary's docquet 
« ſubjoined to the ſeiſine, ſhall mention the number of pages 
of which the ſeiſine conſiſts, with certification that all ſei- 


C | fines 
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« fines to be taken after the ſaid 12 June next, 1956, contra- 
ty to the directions of the foreſaid act of parliament, 1696 
* and of this act ſhall be void and null, and the notary to ach 1 
* ſeifine ſhall be liable to the party for his damage, and ſhall 1 
© be deprived of his office of notary, in all time coming,” 
- This act of ſederunt, the complainer apprehends, has pro- 
ceeded upon the ſuppoſition that the act 1696 included ſei- 
fines, as well as thoſe deeds, that in antient times were in uſe 
to be wrote on ſheets of paper battered together, and fide. 
ſcribed at the joinings, which, by comparing the ſtatute 1686, 
relating to ſeiſines alone with that ſtatute, it is humbly ap. 
prehended will appear not to be the caſe, If the complainer 


is not miſtaken in this interpretation of the act 1696, he 


humbly apprehends that the act of ſederunt, proceeding upon 
another interpretation of that ſtatute, will not be allowed of 
by your Lordſhips as affording an argument againſt him, in 
oppoſition to the true conſtruction of the ſtatute itſelf. 

If, on the other hand, it is contended, that this act of ſe- 
derunt ought to be conſidered in another point of view, and 
that whatever conſtruction may be put upon the aft 1696 it- 
ſelf, that the act of ſederunt was intended to enlarge the ope 
ration of the act 1696, and to extend it to ſeiſines, though 
it did not formerly comprehend them. The petitioner, 
with the moſt humble detcrence, pl ads that the act of ſede- 
runt cannot receive this interpretation, nor have the authori- 
ty to introduce new law. : 

From the ſtatute 1686 as above recited, it ſeems clear, that 
the legiſlature conſidered the forms an] ſolemnities of ſeiſines 
to be a matter of ſuch high importance, as to be capable of 
being regulated by no other power but the legiſlative autho- 
rity itſelf. It appears from that ſtature, thac, previous there- 
to, the privy council had aſſumed a power of regulating the 
ſolemnities of ſaſines, and had by their warrant, aut horied ſome 
ſeiſines to be wrote bookways; but theſe warrants were eltcen- 


ed to be ſo very unavailable, that the ſeiſines executed in con- 
| h 5 | ſequence | 


12 


ſequence of them needed the expreſs ratification of parliament 
accordingly they ate ratified by that very ſtatute, In thoſe 
days, it is well known what authority an act of privy-counci 
had: It was conſidered next to an act of parliament, tobe of 
the very higheſt authority; when, therefore, it appears, that 
even the authority of the privy=council was held inſuffig ient 
zo regulate 2 matter of this kind, it is humbly apprehended 
chat an act of ſederunt muſt be conſidered as equally unavail- 


able for that purpole. | 
And this matter will appear in a ſtill ſtronger point of view, 


"when it is conſidered, that if this act of ſederunt is to be taken- 


in its fulleſt extent, it will amount to a repeal of the ſtatute 
1686 ; for the act of ſederunt ſays, That all ſeiſines taken af- 
ter 12 June 1756, contrary to the directions of the foreſaid 
at of parliament, 1696 and of this act ſhall be void and null; 
but the act 1696, ſays, that every page ſhall be marked by the 
number firſt, ſecond, &c. and ſigned as the margines were be- 
ſore; and at the end of the laſt page, make mention how 
many pages are therein contained, in which page only 
wicneſſes are to fign, in writs and ſecurities, where witneſſes 
are required by law. Now as ic is molt certain, that, in the 
ancient form of executing deeds on ſheets of paper, battered 
together, the witneſſes never did ſideſcribe the joinings, if a 
ſeiſine was to be executed, in the manner preſcribed by this 
act the witneſſes muſt ſubſcribe the laſt page only ; and are 
rohibited from ſubſcribing auy other page ; whereas, the 
ſtatute 1686, requires expreſsly that the wiineſles ſhould ſub- 
ſcribe every leaf; which formality would be diſpe ſed with, nay 
prohibited, was this act of ſederunt to be underſtood literally. 
It is however unnccellary for the complainer to expatiate 
on this general argument; it is futficient for him to ſay, that 
the act of ſederunt cannot be conſidered as repealing the act 
1686, or as bearing uch ftrictreterence to the act 1696, 


| a5 to deviate in any particular irom the true ſpirit and intent of 


the act 1686; but that, on the contrary, unleſs it is fo inter- 
T5 | preted 
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rreted as to preſerve the ſpirit of the act 1686, the greateſt con- 
fuſion and uncertainty muſt follow, and people will be redu- 
ced to the diſagreeable dilemma of either regulating their con. 
duct by an act of parliament while they infringe an act of ſe- 
derunt, or following the ſtrict words or an act of ſederuut at the 
hazard of diſregarding an act of parliament; a ſituation which 
it was ſurely never meant to reduce the lieges to, when that ac 
of ſederunt was made. | 

The act of ſederunt requires that the pages ſhould be num- 
bered 1/7, 24, 3d, &c. but the ſpirit of the act is ſufficiently 
complied with if the ſecond page is numbered, though the firſt 
\ ſhould not; becauſe the firſt page ſufficiently manifeſts itſelf 
by its containing the beginning of the ſeiſine, which it is well 
known conſiſts of verba ſolennia that cannot be diſpenſed with 
or altered, And in the preſent caſe, the ſecond page is wrote up- 
on the back of the firſt, ſo that they cannot be ſeparated from 
each other, or an interpolation made; and as the firſt and all 
the ſubſequent pages are ſigned by the witneſſes, the check in- 
poſed by the ſtarure 1686 is provided. The complainer be. 
| Heves, that, if an inquiry were made, it would be found that it 
is but rarely practiſed to number the firſt page of any deed; be- 
cauſe the beginning of a deed is always ſuppoſed ſufficient to ma- 
nifeſt itſelf ; and there is feidom an inſtance where a deed does 
not begin on the right hand page; ſo that marking the ſecond 
page ſerves evcry purpoſe that marking the firſt would ſerve, 

What was plainly meant by the act of ſederunt 1756, was to 
correct the ſlovenlineſs and irregularity of notaries, who had, 
in a great meaſure, omitted altogether the ſolemnities required by 
law in ſeiſines wrote book ways, inſomuch that they did not e- 
ven certify in their docquets what number of leaves the ſeiſine con- 
ſiſted of, thereby affording room for the practice of groſs frauds 
by interpolation, and to compell them to act up to the ſpirit 
of the laws introducing theſe ſolemnities; but it can hardly be 
| ſuppoſed to have meant to carry the ſolemnities of ſeiſines ro 
ſuch a ſtretch of punctilio, as thereby to endanger the as} 4 

| 0 
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of the lieges; yet this would certainly be the caſe if the inter- 
pretation put upon the act of ſederunt by the objection to the 
complainer's inrollment were to be held to be a juſt one. 

Upon the whole, the complainer humbly ſubmits to your 
Lordſhips that every requiſite of the law hath been obſerved 
in extending his ſeiſine, at leaſt in fo far as the ſpirit of the 
law extends; ; and therefore that, notwithſtanding the objection 
that hath been made, he ought ro have been inrolled in the 
roll of freeholders for the county of Dumfries. 


May it therefore 1 your Lordſhips to appoint this com- 
Pplaint to be ſerved on john Buſhby writer in Dumfries, 
and bim to give in anſwers thereto within thirty days 
after ſuch ſervice ; and, upon adviſing this complaint, 
with or without anſwers, to find, that the freeholders 

of Dumfriesſhire did wrong in refuſing to inroll the 
complainer on the roll of freeholders for that county, 
to ordain his name to be added to the roll, and to give 
him ſuch other relief as to your Lordſhips ſhall ſeem 
meet, 

According to juſtice, &c. 


ANDREW CROS BIE. 
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5 February 7. 1771. 
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JOHN BUSHBY Writer in Dumfries; 


TO THE 


JXTITION and COMPLAINT of ALEXANDER 
COPLAND of Collieſton, d 


roll of freeholders for the county of Dumfries, and, 
in that character, attended at the Michaelmas meet- 
vg, held upon the ad of October laſt. | 

At that meeting, a claim was moved for inrolling Alex- 
ander Copland of Collieſton, upon certain-lands mentioned 
in the claim; and, in ſupport of that claim, a charter un- 
der the great ſeal, and ſeifine following thereon in favour 
of the claimant, with a certificate from the clerk of the 
commiſſioners of ſupply, to ſhow that the lands contained 
n the ſaid charter and ſeiſine ſtood valued at upwards of 
. 40 Scots, were produced. 

The reſpondent had no particular motive to o influence him 
o object to Mr Coꝑland's claim; but, having laid it down 
a a rule to act in every queſtion of that kind, agreeably to 

| | A | the 


iy HE reſpondent has; for ſome time paſt, ſtood on the 


(-® 3 
the eſtabliſhed law of the country, he thought it his duty 
to examine, with ſome minuteneſs, the titles which ha; . : 
produced in behalf of the claimant ; and as, upon looking 
into theſe titles, it occurred to him, that Vir Copland's ſei. 
fine was totally void and null, he thought himſelf bound to 
object to his being inrolled ; and he had the fatisfaion to 
find, that his objection, though by no means frenuouſly 
maintained by him, was judged to be well founded by the 
majority of the freeholders preſent at the meeting. 4 
Mr Copland, diſſatisfied with the judgement of the free- 
holders upon this occaſion, preferred a petition and com- 
plaint to your Lordſhips, under the authority of the ſtatute 
of the 16th of his late Majeſty. And, as the retpondent 
was unwilling to put Mr Copland to unneceſſary trouble or 
expence, he fiſted himſelf in court when the complaint was 
moved, in order to ſuperſede the neceſſity of its being ſerved 
upon him. 
The objection, which the reſpondent moved at the Mi- 
chaelmas meeting, being fairly ſtated in the petition and 
complaint, it is unneceſſary to repeat it in theſe anſwers; 
and, as it was founded upon an expreſs act of ſederunt of 
your Lordſhips, the reſpondent thall not trouble the court 
with many words in ſupport of it. 5 | 
The argument maintained in the complaint ſeems to re- 
ſolve into two branches. | 
Imo, That the complainer's ſeiſine is agreeable to the ſpirit ? 
and intendment of your Lordſhips act of ſederunt. And, 
2do, That the act of ſederunt itſelf has proceeded upon an 
erroneous ſuppoſition, taking it for granted that the act 
1690. which was only meant to relate ro ſecurities, did in- 
tend that the regulations thereby introduced thould allo } 
extend to ſeiſines, when it is, at the ſame time, apparent that 
the law. with regard to theſe initruments, had been fully 
eſtabliihed and iettled by a prior ſtatute in the year _ 
: : ith ? 
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complainer's argument. 
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With regard to the firſt of theſe points, the reſpondent 
muſt differ widely from the complainer Ir 1s admitted that 
the ſeifine in queſtion is written bookways ; that the firſ* 
page is marked with no number whatever; and that the o- 
ther pages are only marked numerically by the figures 2. 3. 
But the act of parliament 16,6 does expreſsly require, that, 
in all ſecurities written bookways, every page be marked 
by the number ir, ſecond, &c. ; and your Lordſhips act 
of ſederunt, which was meant to enforce that ſtatute, after 
ſeicting: forth, That many notaries, in extending inſtru» 


ments of ſeiſin which have been written bookways ſince the 


date of the foreſaid act of parliament 1696, have neglect- 
ed to mark every page by the number fr. /econd, &c." 


_ declares, © | hat every inſtrument of ſeiſin, written book- 


* ways, from and after the 12th day of June 1756, ſhall 
have every page marked by the numbers „it, ſecond, 
* third. & with certification, that all ſeiſins to be taken 


after the 12th day of June 1756, contrary to the directions 


* of the foreſaid act of parhament 1696, and of this act, 
© ſhall be void and null; and the notary to ſuch ſeiſin 
© ſhall be liable to the party for his damage; and ſhall be 
* deprived of his office of notary in all time coming.” 

Hence it is plain, that the objection made to the com- 
plainer's ſeifin, which was not marked at all on the firſt 
page, and on the other two pages was marked only with fi + 


gures, was perfectly founded upon the act of ſederunt. It 


only therefore remains to conſider the ſecond brauch of the 

Upon this head the complainer has expatiated at large, 
He tays, thai every requiſite tor preventing forgery or in- 
terpolation, was provided by the act 1660 ; that the ſub- 
ſequent a in 1096 does not relate to ſeiunes but to ſecuri— 
ties only; and that, if your Lordthips act of ſederunt 
1750 was to be taken 11 its fulleit extent, it would amount 
to a repeal ot the ſtatute 1086, 


The 
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The reſpondent, however, thinks it unneceſſary for him 
to enter minutely into objections of ſo critical a nature. 
He readily admits, that, by the act of 1686, ſeiſines were 
for the firſt time allowed to be wrote book-ways ; that cer- 
tain requiſites were by that act appointed to be obſerved in 
ſuch ſeiſines; and that, prior to the act 1596, the ſeiſines ex- 
tended in conformity with theſe requiſites muſt have been 
unexceptionable. But it will by no means follow from 
thence, that the legiſlature, when the act 1696 came to be 
paſſed, did not mean to impoſe a further check with regard 
to inſtruments of ſeifine, as well as with regard to the other 
writings therein particularly mentioned. Nor can it be ſaid, 
that your Lordſhips act of ſederunt, by appointing the re- 
gulations of the act 1696 to be obſerved, did in the leaſt 
impinge upon the previous act 1686. Ihe appointing every 
page of a ſeiſine to be numbered, fut, ſecond, &c. impoſes 
a check, that was not provided for by the act 1686; but it 
does by no means repeal that part of that act which re- 
quires each leaf to be ſigned by the notary and witueſſes. 
The reſpondent apprehends, that it would be highly im- 
proper in him to detain your Lordſhips longer upon a que- 
ſtion of this kind. He made his objection upon the faith of 
your Lordſhips act of ſederunt, which he conſidered to be 
binding upon the leiges in general. It was with no politi- 
cal view that he did ſo. His oppoſition to the complainer's 
enrolment proceeded from a ſtronger motive, to wit, a de- 
ſire to keep the roll free of every claimant whoſe titles were 
liable to legal objections. It is from the ſame motive that 
he has given this anſwer to the preſent complaint; and he 
moſt chearfully ſubmits the queſtion to the deciſion of the 


court. | 
In reſpect whereof, &c. 
ALEX. WIGHT. 


